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. Red Pank, llew Jersey OT7701 ,_b( C QO /
Attention: lir, P, P, Tucker s JD, o é& '\_)
President O)/
Gcntlencn:

Purther refercnce is made to your letter dated August 4, 1972,

with enclosures, concerning the performance by% Met ode-
sty of ccntract o, (i8-008-05246 and the cont.uc 'ded. pursuai
~ to solicitation No, 3FP-AA-lI-B-24403, Both contracts,vhich viere

avarded and adninistered by the Genercl Services Admini stration,
¢alled o various quantitics of library equipaent, TS ——

You contend that the preproduction samples submitted by Hille

] side wider the firgt.nentioned contract were unaotisfactory; thet '
i\ G3A pernitted changes in the specifications after avard of the
@% A contract vhich a.uthori sed Hillside to dupliccte the product offexred
: by the second low bidder; awd that changes nade by amcendment 3 to
‘q’ y the contruct covared Hillside's standard product ns described in

increase in its contruct price for the end panuls of the boolstacks

5“1/ ' - its litcratwee, and incrcased the price to a point higher than the

‘g second low bid, in addition, you say that Hillside vas given an

even thoush there wus no change in the spceifications, You alszo
V' expresscd coucern thet the rore recont awverd to Nillgide will irce
§ cwlt in on increase of the contrect price bYecause of modificutione

of' the cpacifications,

" ¢ Contract muiber GS-005-06246 resulted fram o General Services
% A\) Adninistration solicitotion issued on February 13, 1971, for bids
o en indefinite quaatity of 190 iteams of libruary Turniture, hooke

é olaciia, and end panelz to be supplicid for the period from Octoe

ber 1, 1971, through Savhanber 20, 1972, The contract vas to be

included in thc Fedaral Supply fehedule (F38) Group T, Iart XIII,
'L%g Soction B, Nids were rececived {rom three biddurs, one of vunom

v Aalarednnd Da by nan revonaibhloa,  AfLer DA ev2luntion of the
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found to be the low aggregate bidder in all zones, The contract wus
avarded to ;illgide on June 14, 1971,

In its administrative report, accompanied by sppropriate docu-
mentation, the Gencral Services Administraticn has furnished cortain
background information as to the develomment of the specifications
for this equiment, It is reported that the first Federsl Supply
Schedule Contruct was awarded in 1967 in response to a request fvrom
the Veterans Administration, Subsequently, other agencies adopted
the FSS contract as their gource for this equipment, As a result of
this broader utilization, it was nccessary to make changes in design
and add options end camponents, Therefore, the gubject contract ine
cluded the 1907 interim specification, with certain deviations and
changes, In addition to changes vhich were made in the specification
during llillside's performance, vhich +ill be discussed below, the
specification was again changed in June 1972, to include construction
changes and add various camponents,

Congerning the contention that Hillside'a preproduction sample
was unsatisfactory, the rccord shows that the quality control tech- .
nicians had rejected Hillgide's initial preproduction gamples, stating
the points of rejection and citing certain areas, not accepted or re-
Jected, in vwhich icprovementa could be made, Hillside subsequently
resubnmitted its samples with the necessary corrections, Prior to
resubnmittel of its scanple, GSA had detertuintied that the specification
vas inadequate in certain areas, Therefire, changes and inprovements
and a comnensurate price increasc were authorized by amendrent 3,
The changes vere for the purpose of making the product more sube
stantial and ecasier to crect, It is GSA's position that such changes
‘ag were made were within the scope of the "Changes" clause of the
contract, GSA denies that the changes we:e made to conform to Jiille
side's samples, or that the changes were made to dupliccte the
product of the second low bidder. In this regard, it is pointed out
that since bid smrples were not submitted vith the bids, the pro-
curing activity is not aware of' the specifications of the second low
bidder's produgt. 1n regard to the increase in price for asuch
changes, it appears from the docvments furnished our Office that the
overall increase of a complete unit will cadsunt to about 25 percent,

The standard "Changes™ clause, which wes inecluded in the contract,
reserves Lo the contracting officer the right to moke chenges in the
specifications so long as such chunges are within the gaieral scope of
tho contreet, and it gives to the contreactor the right to an equitable
adjustmunt in price if such chanses cauwpe an inerease in the cost of
rorfeveinnn,  Whaghiey ohomer g nyve GieWin s~ rares: 60 (B et
NLEL D ROT LLULS8 Oy Ve Gotiioliun, A AV 6o BU Leulfliasd Sunb
vile Lilieaied eulnOdace couglituce Tecurdinuld entnreent, then (hoy yore
outslde the scope of the clause and the procurement should have been
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canpeted, See S0 Comp, Gen, 540 (197).), In determining whethex

changes were witiiin the general scope of the contract the Court of

Clains hat said that consideration sbhould be given to both the -
meqdtude and quality of tha changes and to whether the criginal

purpsgse of the contract hed been substantially chunged, 3Jee Keco

Industrics, Inc., v. Ynited States, 364 F, 24 838 (1986),

The appropriateness of contract modifications involves contract
adniniptration vhich i3 primarily the f\motion and respongibility of
the contructing agency, and is not ordimarily a matt.er for resolution
wdey our bid protest procedurss. 8eo B-173916, April 20, 1972,
From the record in the insivant case; we believe that it could be
argued thit the mognitude and qualii; of the changes were not within
the genesnl scope of the claouse, However, since it ia clear that
the changas did not effect a substantial change in the original
purpose of the contract, and in light of the contracting ageucy's
rasponsibility for contract administration, we are unable to cone
clude that the changes were beyoud the scope of the contract,

Request for proposals No. 3F-AA-N-B-24408, was Auvsued by the * °
Federal Supply 8etvice, Region 3 on February 16, 1972, to furnish,
dever uha WMetell o definite quantity of library shelving, free-
gtanding bracket or Cantiiever type., The purchase description used
in the solicitation wus fuvrnished by the Veterans Administration
facility in Palladelphia and the items ovc pot identical with those
meating Federal specificetions of the cuantract diascusaed above,

With regard to your concern that the contract price will be

. inereased hy contract modifications, GSA tdvises that no anendments

have been made; that deliveries have canrinced; and that the
delivered itene are in conformonce with Lha apecifications.

Sincerely yours,

PAUL G. DEMBLING

fetine pomptroller General
of the United States





